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FINANCE BROKERS CONTROL AMENDMENT BILL 2003 
Consideration in Detail 

Clauses 1 to 3 put and passed. 

Clause 4:  Section 4 amended - 

Mr D.F. BARRON-SULLIVAN:  I do not think I will be able to persuade the Minister for Consumer and 
Employment Protection to amend the broad thrust of this legislation.  However, one matter that was raised 
during the second reading debate was the fact that this legislation is deficient in a couple of very significant 
ways.  One is that it does not recognise the changing nature of the mortgage industry and the financial sector as a 
whole.  One matter raised by the Opposition during the second reading stage was that the services that are 
provided by this industry have changed significantly over time and continue to evolve to meet market demand, 
particularly in the provision of personal finance.  The Mortgage Industry Association of Australia, for example, 
has indicated anecdotally that the advice that is provided to people on mortgage minimisation services and the 
fees that are charged for those services are becoming a bit of a problem in some States.  We are lucky in Western 
Australia, where the industry is pretty clean and operates very well.  However, there is documented evidence and 
a suggestion of problems in other States.  There is no recognition in this legislation of new services that are being 
provided by the industry, such as mortgage minimisation services, personal financial management assistance and 
so on.  As we are dealing with definitions, this is a good opportunity to again ask the minister whether he has 
reconsidered the legislation in any way and whether he is prepared to strengthen it to provide for a degree of 
control over these other growing financial activities. 

Another thing that is not provided for in the Bill in a legislative sense is recognition of the fundamental 
underlying nature of the mortgage broking industry.  Bear in mind that we are not talking about the pooled 
mortgages and so on that have been the subject of considerable controversy and political debate in recent years.  
We are talking about mortgage facilitators who provide a significant share of the personal finance market to 
people throughout Australia and in Western Australia in particular.  I want to know whether the minister will 
recognise the way the industry works in that a mortgage facilitator provides a service to a borrower but the 
borrower does not pay the mortgage facilitator for that service.  Once the minister recognises that, he will realise 
that this is a different industry from just about any other industry that currently operates in the private market.  
Normally when we want a service from someone, we pay that person for that service.  However, in this case, if a 
borrower wants a service from a mortgage facilitator, somebody else pays that facilitator; the borrower does not 
pay anything.  Obviously, the borrower pays the facilitator indirectly, as it is usually the lender who pays the 
facilitator and, presumably, the lender will pass on that cost to the borrower in interest rates, fees and so on.   

I ask the minister why there is no definition of “commission” or “client” in the Bill.  It has been done elsewhere.  
Such definitions would clearly define how the industry operates and, more importantly, would enable some 
flexibility in responding to any problem in the industry.  Currently there is not even that sort of recognition in the 
Bill.  Is it too late at this stage for me to convince the minister that the scope of the legislation must be broadened 
to cover the evolving nature of the industry and the new financial activities and services that are being developed 
in the industry and will continue to be developed in the future, and that it is appropriate to insert a definition of 
“commission” and “client” so that people in this industry would know who is the client?  Is the client the 
borrower or is the client the mortgage facilitator?  Also, what does “commission” mean?  Is it the amount of 
money that is paid by one party to another? 
Mr J.C. KOBELKE:  The word “commission” has its normal meaning.  It is not defined in the Bill because there 
is no suggestion that there has been a major problem with that meaning.  Therefore, we do not see a problem 
with that.  The word “client” is not used in the Bill to any extent and it is not used in the code of practice.  There 
is, therefore, no need to define it. 
Mr D.F. Barron-Sullivan:  Let us face it: until now we have not dealt with any other industry that operates in this 
way.  If the minister accepts that there are looming problems and the industry operates differently, in that the 
lender pays a middleman to provide a service to the borrower, would it not make sense, now that we are dealing 
with the legislation, to insert those definitions into the Bill so that action can be taken if need be?   
Mr J.C. KOBELKE:  It should be only to the extent that they appear to be a problem.  We cannot foretell where 
the problems will be in this area.  It is not currently envisaged that those matters will be central to or a crucial 
part of any problem.  One of the issues that we must deal with is that it is a financial sector that has changed 
radically.  It is likely that it will continue to undergo fairly rapid change.  We have consulted a range of industry 
stakeholders.  The general feedback is that they are very supportive and that Western Australia is leading the 
nation in this area.  Currently, Western Australia is the only State that has licensing and regulation requirements.  
New South Wales has regulations with a much lighter touch, but we are the only State that licenses finance 
brokers.   
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This Bill will put in place a structure that is adaptable to the changing market and is the basis for establishing 
those standards.  Clearly, if there is radical change in the marketplace that has not been foreseen, and if it is 
determined that the current Bill is inadequate to deal with that change, at that stage we will need to look at the 
appropriate mechanisms to handle any change that might create problems.  Of the models available in Australia, 
this model is out in front and is leading the way.  It has strong support from a range of industry groups.  Those 
groups want to ensure that a standard is set for the industry and that there is a level of regulation to ensure that 
cowboys are brought to account or are driven out of the industry if necessary.  This model has been strongly 
supported by players in not only Western Australia but also other States.  Other States might want a slightly 
different model to regulate the industry, but overall this model has strong support.  When this model is put in 
place, it may be the model that other States will wish to follow.   

Dr J.M. WOOLLARD:  The member for Mitchell has asked the minister whether the definitions of 
“commission” and “client” could be included in clause 4.  The minister has said that the definitions stand alone.  
I will read the definitions of “commission” and “client” and then perhaps the minister can let the Chamber know 
which of these definitions stand alone.  According to the dictionary the definition of “commission” is the 
authority to perform a task or certain duties; a person or group entrusted, for example, by a government with 
such authority; an instruction, command or duty given to such a group or person; an order for something; a work 
of art; to produce specifically; warrant; the rank so conferred; the authority to act as agent for a company etc; a 
percentage; a commission for a piece of work; the command of a ship; into operation; manned, armed and ready 
for service; and not in service.  Several words in that definition could mean commission.  The definition of 
“client” is a person using the services of a lawyer, architect, social worker or other professional person; a 
customer; and a plebeian under the protection of a patrician.  The minister has said that these terms are self-
explanatory.  He has previously referred me to the dictionary for the definition of other terms.  Which dictionary 
definition will be used for these terms today?   
Mr J.C. KOBELKE:  The courts have not raised issues in which that has been a problem.  The meaning of the 
word “commission” in the Bill will be taken to have the sense that is applied in the given case.  It relates to 
remuneration or financial reward for the services rendered.   
Dr J.M. Woollard:  And client?   
Mr J.C. KOBELKE:  The word “client” is not used in any major way in the Bill.  It is not in the code.  We do not 
need to define a word if it will not be used in some significant way in the legislation that is being considered.  It 
is not used in this legislation in any significant way.   
Clause put and passed. 

Clause 5:  Section 5 amended - 
Mr J.C. KOBELKE:  I move - 

Page 4, lines 8 to 30 - To delete the lines and substitute the following - 

(2) The Governor may make regulations under this subsection exempting a person or 
class of persons from the operation of this Act, or specified provisions of this Act. 

(3) Regulations made under subsection (2) may make an exemption subject to specified 
terms or conditions. 

This is a rewording of the exemption provisions in broader terms.  It also picks up the language that is more 
commonly used in other places; therefore, it is seen to be more appropriate in this area.  As a consequence of this 
amendment, another amendment will be made to clause 8 of schedule 1 of the Bill to provide that a person 
operating as a broker under an existing exemption in force immediately prior to the commencement of the new 
provisions will be able to continue to carry on business in accordance with the exemption for 12 months or until 
that person obtains a licence, whichever occurs sooner.  In other words, existing exemptions will be saved for a 
maximum period of 12 months.  That is consequential on the changes that will be made by this amendment.   

Mr D.F. BARRON-SULLIVAN:  The Opposition does not have any difficulty with the amendment.  Will the 
minister explain the last comment he just made; that is, there will be a 12-month period of grace?  I have a letter 
that was sent to the minister in January from the Finance Brokers Association of Australia Ltd.  It states -  

ALL EXEMPTIONS without fail should be revoked immediately.  Why?   

Currently it is not a level playing field.  People with Exemptions are able to go about their business 
without the extra burden of having to make sure they are complying with the Act ie: simply hiring a 
consultant that has no need to be licenced or experienced for that matter, compared to a Licenced 
Broking company that would have to make sure that they only hire Licenced Brokers or revert to the 
high cost of employing people so as they do not have to be licenced.   
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Should Mortgage Minimisation also be brought under the Act as is the talk at the moment, anyone who 
sells Mortgage Minimisation advice and services will have to be a Licenced Broker, that is unless you 
are a consultant with a company that holds an Exemption regardless of your experience in the field.   

As we discussed earlier, mortgage minimisation services will not be brought under the Bill, even though there is 
a recognition in the industry that they should be included.  My question remains; that is, why is there a 12-month 
period of grace?  Why not simply say that all exemptions will cease forthwith?  If someone has reason to apply 
for an exemption in accordance with the provisions of section 5 as it will be amended, and if there is good reason 
for regulations to enable such exemptions, why can people not simply express an interest in being exempted?  
Why must there be a 12-month period of grace?   
Mr J.C. KOBELKE:  The amendment is part of the mechanism to address some of the underlying matters to 
which the member has alluded in his question.  I need to explain some of the things that have happened that have 
created this problem.  At least one minister in the previous Government gave exceptions to companies so that 
they did not need to have a finance broking licence.   

Mr D.F. Barron-Sullivan:  As have you.  
Mr J.C. KOBELKE:  Only at the very start of my time as minister because of the particular cases that were 
raised with me.  However, we made it very clear -  
Mr D.F. Barron-Sullivan:  But you have, haven’t you?  
Mr J.C. KOBELKE:  I have received letter after letter asking for exceptions and I have knocked them back.  At 
the start when I became minister, yes I gave exceptions for the continuity of the existing scheme.  We have now 
sought to put the house in order.  For a couple of years now I have been refusing to grant those exceptions when 
they have been sought by companies.  These are national companies.  They do not need a licence anywhere else 
in Australia, so they ask for an exception in this State.  Those exceptions were given by previous ministers to big 
companies in fairly major ways.  What the member alluded to in the complaint from some of the providers is that 
there is now an uneven playing field.  People who are licensed under the state legislation are offering services, 
and other companies that were given these exceptions are not licensed and are not required to be licensed.  We 
are saying that everyone should be licensed.  However, we are giving 12 months for those who are currently 
operating in this area and are not licensed to become licensed.   
Dr J.M. Woollard interjected. 
Mr J.C. KOBELKE:  No, that comes later in the schedule, in the transitional provisions.  The effect will be that 
once this comes into play, the exemptions that people have will run for only a maximum of 12 months.  During 
that time, it will be necessary for them to go through the procedures that are required of all those who wish to be 
licensed, and they will have to be licensed.   
Dr J.M. WOOLLARD:  The minister said that that comes later in the schedule.  I also have concerns about that 
time in view of what has happened in the past.  Is it within the schedule in this Bill?   

Mr J.C. Kobelke:  It is clause 8 of schedule 1 on page 58 of the Bill, which refers to persons licensed or to whom 
an exception applied under the Finance Brokers Control Act before the commencement day.  We will come to 
that later. 

Mr D.F. BARRON-SULLIVAN:  I want to get this on the record.  As I was saying earlier, it is all very well to 
say that in the past this happened.  I have with me a copy of an exception, as it was referred to under the 
principal legislation at the time, that the minister approved.  In fact, I will refer to it again later, because the 
minister has provided some disclosure provisions in that exception.  The idea of having exemptions, as they are 
now called, put in place through regulation is more appropriate, in that it will enable a greater degree of 
accountability through the parliamentary process.  Putting it simply, if we, in opposition, do not like a regulation, 
or if, when Labor is in opposition, it does not like it, there is the option to try to have the particular regulation 
disallowed.  I believe it will be very important for overall accountability.   

I am still not sure about the idea of having a 12-month stay of execution for people with exceptions.  What 
proportion of the exemptions that are in place at the moment does the minister expect will continue after that 12-
month period? 

Mr J.C. KOBELKE:  I would anticipate none after the 12 months.  We looked at perhaps doing it in six months.  
However, we felt that that might have been too short a time for some of these people to become licensed.  
Therefore, we saw 12 months as being a time in which all people who are currently unlicensed would be able to 
meet the qualifications and become licensed.  I do not see any need to extend it beyond the 12 months. 

Amendment put and passed. 

Clause, as amended, put and passed. 



Extract from Hansard 
[ASSEMBLY - Wednesday, 30 June 2004] 

 p4635b-4639a 
Mr Dan Barron-Sullivan; Mr John Kobelke; Dr Janet Woollard 

 [4] 

Clauses 6 to 13 put and passed. 

Clause 14:  Section 23 amended - 
Mr J.C. KOBELKE:  I move - 

Page 20, after line 22  - To insert the following - 

(3) Section 23(2) is amended in paragraph (b) of the definition of “reviewable decision” 
after “Division 2” by inserting - 

 “ or section 82A(1) ”. 

Clause 14 is being amended to make a decision of the commissioner under proposed section 82A(1) to 
temporarily suspend a finance broker’s licence a reviewable decision, which will enable the affected licensee to 
apply to the State Administrative Tribunal for immediate review.  The amendment will achieve consistency with 
other licensing decisions of the commissioner, which will be reviewable by SAT on application by an aggrieved 
person.  Clearly, that is conditional on SAT being put in place.  The legislation has been held up for 12 months in 
the other place.  Clearly, that is the reviewable body that is best capable of giving oversight to a decision by the 
commissioner.  As I indicated, it is already reflected in other places, and we are ensuring consistency by 
providing that in this legislation.  

Mr D.F. BARRON-SULLIVAN:  I do not have a problem with this at all, except, as I mentioned when we were 
in Albany, that the Government is putting the cart before the horse.  The minister’s legislation depends on the 
successful progress of the SAT legislation.  As the minister has just said, he does not know what the outcome of 
that will be.  He does not know whether it will get through the Parliament, whether it will be amended, or what 
the implications might be in this respect.  The minister keeps talking about logjams in the upper House, and I 
addressed that earlier.  I make the point that the minister is bringing legislation into this Parliament that requires 
other legislation to be passed in a particular way before it can take full effect.  Quite frankly, some people would 
say that that is a highly peculiar way of doing things.  Apart from the fact that the Labor Party is trying to 
politicise the legislation that we are dealing with now, we have indicated broad support for it.  We are happy to 
see this legislation progress through the House.  In fact, we want to tighten it up; we want to make it tougher and 
provide stronger controls in the mortgage broking industry.  I am dumbfounded that the Labor Party is not 
supporting us in that respect.  We now have an admission by the minister that this legislation depends on another 
Bill going through the Parliament, and we do not know what will happen with that other legislation.   

Having made that point in response to the minister’s point, I will ask a question of the minister.  Enabling this 
matter to be a reviewable decision before SAT raises a matter that has been brought to bear in a range of 
consumer affairs legislation; that is, that the commissioner for consumer affairs, or whatever his title will end up 
being, is given very extensive powers.  Under the Finance Brokers Control Amendment Bill, those powers 
include, for example, the ability for a commissioner to issue statements and other information that identify 
businesses in a certain way and to give warnings about a business’s activities.  Those powers afford the 
commissioner a tremendous amount of protection - almost unlimited protection - in those activities.  The 
Commissioner for Fair Trading could issue a very stern warning about the activities of a mortgage broker, yet no 
accountability is provided for in this legislation in cases in which the commissioner stuffs up, through bad advice 
or through an error of his own judgment, and unfairly penalises a particular businessperson as a result.  We are 
saying that there are certain decisions that we do not mind making part of a review process before SAT.  I 
wonder what thought was given to providing for greater accountability and greater review in respect of a number 
of other decisions and actions by the Commissioner for Fair Trading. 

Mr J.C. KOBELKE:  I must reject part of what the member just said because it is simply not true.  We are 
amending section 23, which will state that a person aggrieved by a reviewable decision of the commissioner may 
apply to the State Administrative Tribunal for a review of the decision.  The commissioner is clearly, in a range 
of areas, held accountable.  Anyone who feels aggrieved can take a matter to the State Administrative Tribunal 
and have the decision of the commissioner reviewed and overturned, if the commissioner clearly has got it 
wrong.   

Mr D.F. Barron-Sullivan:  Any matter at all? 

Mr J.C. KOBELKE:  A reviewable matter. 

Mr D.F. BARRON-SULLIVAN:  I point out that while we are dealing with the question of reviewable matters 
and decisions that can be reviewed before SAT, I would appreciate some comment on why all of the 
commissioner’s decisions on the conduct of this legislation and the way in which he or she will oversee this 
industry are not reviewable.  The commissioner has to be made accountable for the operation of the Act.  As I 
will point out again when we reach the relevant clause, the commissioner will be given powers for which he or 
she will not be held accountable.   
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Mr J.C. KOBELKE:  All matters relating to the granting or suspension of licences by the commissioner are 
reviewable.   

Mr D.F. BARRON-SULLIVAN:  We will go on like a yoyo, so I will not pursue this any further.  Every time 
the minister responds, he gives me a clever answer.   

Debate interrupted, pursuant to standing orders.  

[Continued on page 4663.]  
 


